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Dear Ms. Dortch. 

EarthLink, Inc., files this exyurle presentation to explain the legal framework requiring 
incumbent local exchange carriers (“LECs”) to provide wholesale DSL to independent Internet 
service providers (“TSPs”) on a common carrier basis. Further, as explained below, the facts in 
the record in  this Wii.eline Broudbmd proceeding show that these services must continue to be 
provided on a common carrier basis for the foreseeable future. In short, the Communications Act 
(“Act”), as interpreted by the courts and the Commission, requires carriers to provide wholesale 
DSL to indepcndcnt lSPs on a common carriage basis because there are no alternative common 
carrier wholesale broadband services reasonably available to independent ISPs to meet their needs 
for providing hundi.eds of thousands of end-users high-speed Internet access services. 

The RUC I Tesi Is Mandotory mid Cotilrolling. 

I n  Virzin Islands,’ the D.C.  Circuit upheld the Commission’s ruling that the term 
“telccoinmunications carrier,” defined in the Act as a “provider of telecommunications services,” 
has the same incaning under the Act’s current language that “common carrier” had under the Act 
prioi. to the 1996 aincndments, and as defined twenty-three years earlier by the same court in 
NARUC In that case, the court looked to “the common law of carriers to construe the Act” 

I ~ i ~ I s l ; i ~ i d s  Tcl. Corn. v F C C , 198 F.3d 921, 925-926 (D.C. Cir. 1999) (“Virgin Islands”) (afirming FCC 
Iiolditig Ilia1 “the definition of ‘lelecort~municalions services’ i n  the 1996 Act \vas ‘intended 10 clarify that 
~ c l e c ~ i i i i i i ~ ~ i i c ~ l i ~ n s  services :]re cot~irnon carrier scrvrces’) (ciling roble K! IViwless, PLC, 12 FCC Rcd 8516, 77 
14-15 (1997)). 

’ pat‘l .4ss‘n ofRc:irlnlon Ulil. Co~tltns. 1’ FCC, 525 F.2d 630 (D.C. Cir. 1976) (“NARUC I”), 
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and determincd that the statutory definition of “common carrier”-now “telecommunications 
carrier”-was a n  entity that “undertakes to carry for all people indifferentl~.”~ In other words, 
whether wholesale DSL provided to indcpendent ISPs is a “telecommunications service” under 
the Act is determined by applying the common law Lest set out in NARUC I and its progeny. 
Application of the NARUC I analysis is nium/atory, and it cannot be changed by the Commission: 
“The common law definition of common carrier is suficiently definite as not to admit of agency 
discretion in the classification of operating communications  carrier^."^ 

In order to detcrmine if incumbent LECs undertake to carry wholesale DSL for all people 
indifferently, the FCC and, ultimately, the courts consider a range of factors, broken generally into 
two prongs. “first, whether there [is] any legal compulsion thus to serve indifferently, and if not, 
second, whether there are i~easoiis implicit in the nature of [provider] operations to expect an 
indifferent holding out to the eligible user p ~ b l i c . ” ~  Incumbent LEC-provided wholesale DSL 
senicc meets this test today and will continue to meet i t  for the foreseeable future; as a result, it 
must continue to be classified as common carriage. 

The Firs1 Pi-ot7g ofthe N A R K  J Test Requires Coiiitiion Curriagefvr BOC-Provided Wholesale 
DSJ, Service. 

Applying the facts of wholesale DSL service to the first of these prongs, the Bell 
Opcrating Companies (“BOCs”) are currently under a legal compulsion to offer wholesale DSL 
indifferently under generally a\ailable tariffed terms. This compulsion was made explicit in 1980 
when the Commission imposed upon the BOCs the Conzputer IJ obligation to unbundle and make 
awilable under tariff the transmission component of enhanced services offered by the BOC itself.6 

Id. at 64 I .  I n  addition to c a r ~ y n g  Tor s I I  people indiffercnlly, common carriage status also turns on whether “the 3 
- 

sysicm [IS] s x h  that ciistonicrs trnnsinii intclligcnce of their own design and choosing.” National Ass’n of 
Rcgill;iror). UtiI. Coinrns. v .  FCC, 533 F.2d 601, 609 (D.C. Cir. 1976) (“NARUC JI”) (citations and internal 
quotations omittcd). Because wholcsale DSL provided to indcpendcnt lSPs clcarly mects this test, this poinl is not 
at issue i n  this procceding. See Duploynienr of Wireline Services Offering Advanced Telecommunicalions 
Copobilily, Meinorandim Opinion and Order, 13  FCC Rcd. 2101 I ,  1 36 (1998) (incunibcnt LEC xDSL services 
are “ ~ e l e ~ ~ i n ~ i i ~ i i i c a t i o n s  scnices” olTcring “a transparent, uricnlianced, transmission path’); see also, U.S. 
Telecom Ass’n v F C.C., 295 F.?d 1326, 13351337 (D.C. Cir. 2002) (upholding FCC decision that state-mn 
network was comiiion carrier hecausc, among olher rcasons, use limitations did not include policing content). 

’’ PARUC I at 644;  .see Coin~iiter rind Co~iiiiii~nic;~iions lndustm Ass’n v. FCC, 693 F.2d 198, 212 ( D . C .  Cir. 
1982) (Titlc II “does not give the Cominission udcttcred discretion 10 rey la te  or not regulate common carrier 

services”). 

’ a ;1t 642. 
6 In ihe .I.fn//er of.4niendinenl ofSecrion 64.702 ofihe Commission S Rules and Regularions (Second Colllpuler 
/i7quiry), Final Decision, 77 F.C.C. 2d 384, 428 (1080) (“The common carricr offcring ofhasic transmission 
scniccs are replaled under Tiile J1 of llic Act.”) (“Conippuier If’). 
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T h e r e  is n o  ques t ion  t h a t  BOCs a r e  cur ren t ly  u n d e r  such  a compul s ion ,  indeed ,  this is a m o n g  t h e  
ve ry  r equ i r emen t s  t h e y  seek  t o  climinate in this p r ~ c e e d i n g . ~  The Coniputer I1 a n d  Computer III 
provis ions  tha t  i m p o s e  this compuls ion ,  in fac t ,  were imposed  under t h e  Commiss ion ’ s  T i t l e  I1 
author i ty ,  reflecting t h e  Commiss ion’s  view tha t ,  even  in t h e  a b s e n c e  o f t h e  Computer Inquiry 
requi rements ,  t hese  serv ices  were “ c o m m o n  carrier” serv ices  a n d  w e r e  the re fo re  subjec t  t o  t h e  
reasonableness  and  non-d iscr in ina t ion  p rov i s ions  of Sec t ions  201 a n d  202 of t h e  Act.’ 

Cu~.rtriiily andfor rhtr Fore.reeable Future, /he Public Interest Requires Common Carriage for 
lticimihcnt LL;C-Proi%ied S e n x e  Under ihe First Prong ofthe NARUC I Test. 

T h e  Commiss ion  h a s  in te rpre ted  th i s  p r o n g  of t h e  NARUC I t e s t  t o  inc lude  a 
de termina t ion  of “ w h e t h e r  t he re  is a publ ic  in te res t  r eason  for t h e  C o m m i s s i o n  t o  requi re  facilities 
to be offered o n  a corn inon  carrier basis.”9 Specifically, in conduc t ing  th i s  publ ic  in te res t  analysis, 
t h e  Commiss ion  h a s  “ focused  o n  t h e  availability of a l te rna t ive  c o m m o n  carrier facilities.”i0 Thus, 
if pe rmi t t ing  a carrier t o  offer who lesa l e  DSL a s  pr iva te  ca r r i age  w o u l d  result in  a s h o r t a g e  of 
c o m m o n  carrier a l te rna t ives  for independen t  lSPs requi r ing  such  who lesa l e  service, the 
Commiss ion  wou ld  h a v e  to find such  an actioii  fails i ts  public in te res t  t e s t .  S t a t e d  alternatively: 
“ U n d e r  NARUC I a n d  Commiss ion  p receden t ,  our decision necessarily m u s t  c o n s i d e r  w h e t h e r  t h e  
p roposed  [service] is a compe t i t i ve  ‘bot t leneck’  (i.e , whethe r  t h e r e  a r e  no compe t i t i ve  
substi tutes,  enabling t h e  o w n e r  to restrict  o u t p u t  or raise prices), or w h e t h e r  t h e r e  a re ,  in fac t ,  

Coiniricnts of BcllSoulh C o p .  a1 12 (filcd May 3, 2002); Cominenls of Qwest Communications International. lnc. 7 

at 21 (filcd May 3, 2002); Coinnicnls of SBC Conimunications Inc. at 18 (filed May 3, 2002); Comments of 
Vcrizon at 34 (filcd May 3, 2002). 

~- a ~ i d  Order, 4 FCC Rcd 1, 71 274 (19x8) (Wc do iiot acccpt Bell Atlsnlic’s argument [hat basic services with 
inlcrstaie cnlimced seniccs are not subject IO intcrsl;ite tarifing under Title I1 of the Act.”); 47 U.S.C. 8 
201@)(carricr rates and practices inlist be “jus1 and reasonable”), 5 202(a) (carrier may not engage in “any unjust 
or uiircnsonable discrimination”), 1998 I3ic!nnial rc~gulalor); Review - Review of Cuslomer Premises Equipmenl and 
Eniiunced Services CSibui-idling Rules in !he In/erexc/iange, Exchange Access and Local Exchange Markers, 
Report ;!lid Ordcr, 16 FCC Rcd 7118,; 46 (2001) (SecLions 201 and 202 prevent carricrs from discriminating 
againsf coinpcting information senice pro\,iders). 

Cinnn,;s.~ion Con.iidemtiun ojApplicarions under rhe Cable Londing License Acr, Notice of Proposed Rulcinaking, 
15 FCC Rcd 20789, ‘1 65 (2000) (‘‘CLL4 NI’RM’) In Tel-Oplik, based on an analysis of common-carrier 
aliem:iti\ cs a\.aIl;ible i o  ii proposed priwc-carriage submarine cable system, the Coinmission established a 
“general policy direction on priwle ;illernalive siibmnrine cable systems.” Tel-Oprik at 7 43.  Pursuant to that 
policy, ;IS 012000, “!he Cominission has iiot dcnicd non-coinmon carrier status to a submarine cable applicant [hat 
I ias rcqucslcd il.” CLL4 .VPRM a l l ;  69. The Commission has not adopted a similar policy for any domestic 
iiirclinc senice, including irholesale DSL provided to indcpelldcni ISPs. 

CLL4 .\‘PR,M. 7 65 (ciling Cable & Wire/e.m, Cable I-anding lkcnse ,  12 FCC Rcd 8516, 17 15-16 (1997)) 

Coinpuler 11, 77 F.C.C a t  428; Filing ond Review o / U p n  ,Vetwork Archirecrure Plans, Memorandum Opinion 

Tel-Up/ikLld., h?einornndiim Opinion and Order, 100 F.C.C.2d 1033, 7 29 (1985) (“Tel-Opfik”); see 9 

10 
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compe t i t i ve  alternatives.”” This makes per fec t  sense: if reclassification would result in 
independent lSPs being unable to obtain wholesale DSL service at reasonable rates, terms and 
condi t ions  to meet their needs for the provision ofbroadband In te rne t  access service t o  end-users, 
then  the public in te res t  would be disserved.” 

In order to qualify as a n  alternative sufficient to meet the public in te res t  inquiry in the first 
prong of NARUC I, a broadband access service or group of services would have to be priced 
competitively in  order to restrain the incumbent LEC from increasing wholesale DSL prices.” It 
would have to be currently available,  r a the r  t han  simply planned,I4 and it would have to be 
capable of meeting ISPs’ needs by absorbing a mass influx of new access orders in the event the 
incumbent LEC raises wholesale DSL rates or manipulates the t e r m s  of the service in an abusive 
rashion, otherwise it would no t  be capable of serving as a compe t i t i ve  al ternatj~e.’~ Finally, the 
service or group of services would have to be of sufficient quality that it could serve ISPs’ access 

I ’  /iT&?‘Subrnarine Sysieslcms, inc. ,  Cable I ~ i i d i n r  License, 11 FCC Rcd 14885, 7 39 (1996) (2Td;T-SSI”) .  

Becausc the altcrnatives being considered must be reasonable substitutes Tor wholesale DSL, they also must be 
iwhoiesole serviccs c;ip;ible of seniiig customers such as the independent ISPs that currcntly purchase wholesale 
DSL senicc from iiicumbent LECs. In fact, many of the cascs addressing this issue involve services sold at  
\\holcsale lo retail scnice providers. See Donieslic Fixed-Sa/e//i/e Transponder Sales, Memorandum Opinion. 
Order, ;ind A n t h o r i y m ,  90 F.C.C 2d 1238, a 1 n.2 (1982) (“Transponder Sales”) (satellite transponders used, 
among othcr Ihings, to transinit lelevision channel with associaled audio; “the large majority of transponders 
should remain available on a comnion carrier basis”); see also Revisions 10 Purl 21 al lhe Cornmission’sRules 
Regording / he .~~~ / r i po in r I ) i s r r i bu / ron  Senvce. Rcoon nnd Order, 2 FCC Rcd 4251, 77 7, 8 (1987) (Multipoint 
Distribution Scn:ices “offer transmission capacir). IO cus~oiner-programmers, who in turn provide subscription 
video cn~ertainineiit programming lo cnd-users;” FCC considered afternalive transmission options). Accordingly, 
argunieiits lha t  [he FCC should be unconcerncd with making nliolesale DSL available to independent lSPs as long 
ns 31 I C ; I S I  onc incuiiibenl LEC-prcfcrrcd ISP rcceives DSL tr:insmission do not serve to meet the requirements of 
NARUC 1. See EarthLink Ex Park  Lctler IO Carol Matley, Deputy Chief, Wircline Competition Bureau (March 
19, 2UO3) (rcsponding IO SBC Ex Pnrte Lctccr 10 Marlcne H. Doflch (March 7, 2003)). 

As noted abow, lhc allernalive iiiiist be “compe~itive substilutes” preventing the incumbent LEC from being able 13 

IO “restrict output or raise prices” for nholcsale DSL. AT&T-SSI at 7 39. 

l 4  Personal Comniunicofions im/iisiry As.rociorion i Broadband Personal Coinrnunicalions Services Alliance k 
Pcrii ion /or Forhearmice /or Broodhond Personal Cotntnunicoliuns Services. Memorandiim Opinion and Order 
:ind Notice ofProposcd Rulcinaking, 13 FCC Rcd 16857,I 22 (“PClA Broadbond PCS”) (Refusing to forbear 
from ;ippl)ing Title I1 provisions bccause, among othcr reasons, “licensees do not exen any disciplinary effect in 
lhcir markets ~lnl i l  d t c r  they announce their inlenlions to cornmcnce operations, identify the services they infend io 
o re r ,  and bcgin soliciting business. Wlnlc six bro:idband PCS licenses have now been awarded in lnost areas, 
inany  liccnsees have )‘et lo begin offering services.”). 

public interest c!~;iliialion \vas “the adequacy of ihe rem::ining coinmon carrier capaciry to serve users’ needs”). 

15 IVXd Con11nut7ica/ions, inc. v. /TC. 735 F.2d 3165, 1471 (DC Cir. 1984) (a “kcy concern” in  the Commission’s 



[gLampert & O’Connor, P.C. 

Ex Purle Prescntation, CC Dkt Nos. 02-33, 98-10, 95-20; 01-337 
April 29, 2003 
Page 5 

needs at least as well as the incumbent LEC-provided wholesale DSL service.I6 Unless the 
alternative meets all of these criteria, it cannot be expected to restrain an incumbent LEC from 
abusing its wholesale DSL customers. 

In  this proceeding, five types of wholesale broadband service for independent ISPs have 
been suggested as alternatives to ILEC-provided DSL: competitive LEC-provided DSL, satellite, 
wireless, power line, and cable transmission As explained below, even in the absence of a 
Compu/cr hqu i ry  obligation to serve indiscriminately, both BOC and non-BOC incumbent LECs 
would still have to provide wholesale DSL service as common carriage because there are no 
common carriage alternatives for wholesale broadband transmission, nor will there be for the 
foreseeable future. 

Competitive LECs - A fcw competitive LECs (sometimes called data LECs or “DLECs”), 
primarily Covad, also provide wholesale DSL service to ISPs, but DLECs do not amount to a 
substantial alternative with the capacity or even the geographic coverage to function as a 
substituting vcndor relative to the ubiquity of the BOC DSL offering. Four years ago, the 
Commission found that competition among competitive LECs had not progressed enough to 
support the elimination of ccmpetitive safcguards designed to protect ISPs. “[Wle do not believe 
that our progress in implementing the 1996 Act has reduced the threat ofdiscrimination 
sufficiently to warrant removal of a n y  of these additional safeguards at this time.”’* In the ensuing 
ycars, the availability of DLEC wholesale DSL as an alternative to incumbent LEC wholesale 
DSL has not significantly improved Since the fall-out in the telecommunications sector starting 
i n  1999, almost all of the DLECs offering wholesale DSL have suffered insolvency, financial 
instability, and loss of customer base. Companies such as Rhythms, NorthPoint, DSL.net, Prism 
and others that were to provision wholesale DSL transport to ISPs are today either completely 

See, AT&T-SSI a t  1 4 2  n.  10 (satcllite facilities iiot rclicd upon as alternatives IO proposed privale carriage cable 16 

syslcm because of probleins with qunliry). 

’’ E\ en if a single \,iable :ilternalive to incumbent LEC-proljided wholesale DSL were rcasonably available, the 
resulling duopolg nould 1101 restr;~in eitller pro\’ider’s bchavior to protecl independcnl ISPs and their  end users 
froin ;inticolnpctitive aclion arid the cslraclion of supra-compclitive prices. In rejecting the EchoStariDireclTV 
inergcr, the Commission \vas unwilling IO creak an MVPD nlarkct i l  characterized as “at best resulting in a 
merger to duopoly.” Applicarion nfEcho.Siar C(in7inunica:ions Corp., General Motors Corp.. and Ilughes 
Urcrronics Corp.. He;lrinE Dcsipnalion Order, 17 FCC Rcd 20559, ‘fi 275 (2002). Recognizing the potenrial for 
“coordinalcd inlcracdon among firms in 11ie relevant inarkel . , . could result i n  substantial consumer wclfare losses, 
!lie Coinniission found 11131 such Itmilcd competilion “is likely Io harm consumers by . . .  creating the polenlial for 
higher prices and lower senice qualily, and negative impacts on future innovalion.” Id, 1280. Also. see PCU 
Rroailbot7dPCS, T 21 (describing early; pre-compelihc broadband PCS market as “enjoy[ing] duopoly market 
power”). 

recon., Q&r, 14 FCC Rcd. 21628 (2001). 

18 J n  [he .h‘nlrer ofCoi7ipurrr Ill Furlher Ronntid Proceedings, Repor( and Order, 14 FCC Rcd. 4289, 7 16 (1999), 

http://DSL.net
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out of the market or have significantly retreated from offering wholesale broadband transport.” 
Even the Verizon spin-off Genuity has exited the wholesale DSL market after severe financial 
strain and  bankruptcy.” Covad Communications, which is perhaps the only remaining national 
DLEC still in the market, today operates post-bankruptcy and, according to  its most recent 
releases, provides 339,000 DSL service arrangements on a wholesale basis.*’ By contrast, SBC 
(just one of the large incumbents) boasted 2 . 5  million DSL lines in the first quarter of 2003.22 
According to the FCC’s most recent High SpeedDnla Report, as of June 30, 2002- 
approximately three years after the Commission found competition insuficient to  support 
elimination of competitive safeguards protecting ISPs-only four percent of ADSL service 
arrangements are provided by D L E C S . ~ ~  In addition to issues of scale, the financial turmoil in the 
competitive LEC market makes i t  difficult for ISPs to rely heavily upon DLECs for wholesale 
DSL service, especially because the DLEC’s demise or provisioning failures would impose severe 
strain on the TSP’s customer relationship. Given DLECs’ financial straits, it is unlikely that any 
DLEC can or will in the foreseeable future be able to handle the volume ofISP-directed business 
necessary to provide a reasonable alternative to incumbent LEC-provided wholesale DSL. 

Moreover, in many cities and towns in the U.S , DLECs are not an alternative source of 
common carrier facilities becai;se :hey do not provide any senzice there at Covad reported 
this month that it provides services (which may include DSL) in 94 Metropolitan Statistical Areas 
of the country, with coverage of 45% of US homes and businesses.2s Thus, there is not even the 

Coinp;rnies in the lelecoriimunicalions “sector accounted for nearly half of the $45 billion o i  defaults in high- 
yicld bonds in 2001.” N.Y.  Sunday Times, Busincss Section, “Will lie be K.O.’d by XO? Forstmann Enters the 
h n g ,  Again,” at 7 (Feb. 24, 2002). 

19 

Co~nnimis  lnvired on Ge~wiry Telecom Inc. ,lpplicnrion IO Dixonlinue Doniesric Telecommunicalions Services, 

”). “Gcnui~y Posts Founh-Quarter Loss After Charges,” Reulers (Feb. 7, 
Public Nolice, DA 03-693 (rel. hdarch 7, 2003) (“As pari of its Ijquidation, Genuity now seeks to disconlinue i t s  
rcinaining doincslic intcrstate services . 
2002) (Genuity “stock as fallen 89 percent since lune 2000, when it was spun off froin GTE Corp.”). 

’I C o u d  Coinmuiiicaiions Group, I I I C . ,  SEC Forin 8-K Rcpon, at 1 (April IO,  2003) (“Covad 8 - K )  

12 SBC Communications Inc., Inwsior Brie$ng, a1 8 (“SBC now has 2.5 inillion DSL subscribers”) (April 24, 
2003),/ound 01, I I I ~ ~ : / / \ \ ~ M ~ Y . S ~ C  coi~i/ln\~cs~or~in;~iicial/ Earning-lnfo/docs/l Q03-Jl-FINAL pdf 

?’ “High Specd Seniccs for I n ~ e r n e ~  Access: Slaius as of lune  30, 2002,” Industry Analysis and TechnologS. 
Division; Wircline Coinpetilion Bureau, a1 3 (rel. Dec. 17, 2002) (“H,igh Speed D a h  Reporl ”). 
24 Fony-tlvo percenl of American coinmunilies (as reflected by zip codes) have zero or only one high-speed 
provider in service. Third Repor/, Appendix C ,  Table 9. 

Cowd 8-K, a1 Ex 99 1 and 1 25 
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possibility of DLEC coverage, and competition, for at least 55% of homes and businesses today.26 
Moreover, in some communities served by DLECs, coverage likely does not include the entire 
community, leaving parts of the community unserved entirely, particularly in rural areas and small 
towns.*' Thus, DLECs cannot generally be viewed as a sufficient alternative to the incumbent 
LEC. 

Finally, EartllLink notes that a number of issues that could have tremendous relevance to 

Because of the Commission's exparfe 
the viability of the DLEC as a n  alternative source of DSL are currently under consideration by the 
Commission in the UNE Tr/ennial Review 
rules, EarthLink will not comment on that proceeding or its possible impact on the Wireline 
Hroudbu~d procecding at this time. EarthLink reserves the right, however, to address fully those 
issues once the Commission releases an order in the UNE TriennialReview proceeding. 

Satellite and  Terrestrial \Yii.eless Pro\:iders - Satellite and terrestrial wireless services are 
promising but insignificant sourccs of wholesale broadband transport in today's market. AS stated 
in the High SpeedDulu Reporr, satellite and fixed wircless combined provided approximately 
220,588 high-speed lines in June 200Z,29 and, according to the 2002 ThirdReport, terrestrial 
wircless accounts for "50,000 to 150,000 high-speed lines."30 

Satellite providers-EchoStar and DirecTV-do not currently offer a viable substitute for 
incumbent LEC DSL For the most part, satellite services provide only a downstream high-speed 
connection and require a return channel via an analog telephone modem connection. Further, 
satellite services, with their high nonrecurring charge and recurring wholesale monthly rates, are 
significantly more expensive than the wholesale offerings of broadband transmission via DSL or 
cable. Neither the quality nor the price factors are expected to change in the foreseeable future. 
EarthLink does offer Internet access via such services, but they are useful only as a last resort for 
the rare end-user willing to endure the quality and price drawbacks. 

*' I t  may bc !hat 55% ~indercsriin;ires or Ihe lack oTa\,ailabiliry of residential ADSL, since il would appear that 
Coyad's repod is based on i t s  total \DSL scn'ices Io both llomes and businesses, and does not break out numbers 
for ADSL sensing residential consumers. 

*'.See. lligh SpeedDaIa Repor/, Table 1 I (shoning tendency for small and rural areas to have far fewer high- 
specd providers). 

'*Review of the Secfioii 251 Unhuildling Obligations ofIncutnben( Local Exchange Carriers, Notice of Prooosed 
Rulemaking, 67 Fed. Reg. 1347 (Ian 15, 2002). 

liigh Speed Datu Ileport, Tablc 1 29 

Inquiry Concerning [lie Deploy~ncn! o ,fAdva!md Telecoinniunications CapabiliQ, Third Report, I 7  FCC Rcd 30 

2844. 5 5 ,  60 (2002) ("ThrrdReporl"). 
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Terrestrial wireless services, such as point-to-point microwave or 3G services, are simply 
not a feasible alternative to wholesale DSL transport service. In the ThirdReporf (7 5 9 ,  the 
Commission estimated that between 50,000 to 150,000 lines are provisioned via fixed wireless 
services. hlorcover, fixed wireless service providers, such as Winstar and Teligent, have suffered 
serious financial losses and, in many cases, bankruptcies.” Even the top MMDS licensees, 
including Sprint and AT&T, have announced plans to scale back or suspend their fixed wireless 
operations 32 As a result, such services are not now, nor will they be in the foreseeable hture ,  
viable alternatives to incumbent LEC wholesale DSL service. 

Power Line Communi- - While EarthLink believes that power line communications 
(“PLC”) holds much promise and is actively engaged in PLC development, it is also true that PLC 
is currently a technology in the trial stages. 
deployed, it has not demonstrated any history of handling scale, and i t  certainly is not today a 
viable alternative source of wholesale broadband transmission, nor can it currently be relied upon 
to be an alternative in the foreseeable future. 

33 It is not a technology that has been commercially 

Cable transmission. As noted above, key to the NARUC I test is a determination of 
whether any cum770n carrier alternative services are reasonably available. Because the 
Commission has ruled that the pure broadband transmission underlying cable modem Internet 
access service is not a common carrier service, such transmission cannot serve as an alternative 
suficient to meet the NARUC I inquiry, even if it were reasonably available to independent ISPs. 

Further, wholesale broadband transmission is not reasonably available to independent ISPs 
from cable providers, even if on a private carriage basis. Indeed, of all lSPs unaffiliated with a 
cable provider, EarthLink has been the most successful in obtaining wholesale cable access, but 
such access is limited to one cable network a n d  two cities on another, covering approximately 20- 
25 percent of the cable market nationwide. In short, because cable providers do  not make their 
transmission services available at wholesale to more than a few independent ISPs and have thus 
far offered such services only on a limited basis, broadband transmission over cable cannot be 

“Liquidation Could Be in Winstar’s Fuiure,” Rro:ldb;ind Week @ec. I I ,  2001); “Turbulent Times A I  Tcligem,” 31 

Broadb;ind Week (Nov. 15, 2001). 

32 “AT&T Bags Fiscd Wireless,” Jlroadband \Ycck (&I. 24, 2001); “Slatus of Sprint Broadband Direct,” at 
\iu?\..sprin~broadband.coi/slatusFAQ.liIrnl (describing that Sprint has suspendcd accepting new customers for 
fixed wireless). 

’’ “High Speed Net Coining to a Plug h’car You?” L’% Toduy, April 14, 2003 (“At least a dozen utilities are 
condiicling field [rials, including, among ihe USA’s 15 largest, the Southcrn Company of Atlanta, American 
Elcclric Power of Coluinbus, Ohio, and  New York-bascd Con Edison. Ai Icast two utilities - Pennsylvania Polver 
Rr Lighl ;ind Amcren of St. Louis - are cspecied lo launch senice in a few neighborhoods this year. Some utilities 
in Eiirope 2nd Asia already oRer linijled scnice.”). 
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expected to constrain the behavior of a n  incumbent LEC providing wholesale DSL to independent 
ISPs on a private carriage basis. 

As the above discussion shows, the Commission in Coiiiputer Inquiry made express a legal 
compulsion for the BOCs to serve indifferently, thus meeting the NARUC I test for common 
carriage. Evcn in the absence of Co/iipulcr Inquiry obligations, however, the NARUC I test is 
nonetheless met for all incumbent LECs because there is a public interest reason to treat 
wholesale DSL service as common carriage: there are no reasonably available common carrier 
alternatives to incumbent LEC (both BOC and non-BOC) wholesale DSL for independent ISPs, 
not will there be in the foreseeable future. Accordingly, the public interest reason sought by 
NARUC I exists, establishing a compulsion that such service be treated as common carriage. 

ILLCs Hold Theinxlves Oui io Serve 1iidj”r~‘n~ly atid Are Thereyore Conmon Carriage, Under 
ihe Second Prong o j  NARUC I. 

The NARUC I analysis provides that if a service meets the first prong (whether there is a 
legal compulsion to serve indiscriminately), then the service is common carriage, and the second 
prong is not reached.34 Since, as described above, incumbent LEC-provided wholesale DSL does 
meet that first prong, the second prong is inapplicable. Even ifthe Commission nevertheless 
proceeds to apply the second prong, it is clear that the service is currently provided on a common 
carriage basis, as the following discussion demonstrates. 

In determining “whether there are reasons implicit in the nature of [provider] operations to 
expect an indifferent holding out to the eligible user public” under the second prong of the 
NARUC I test,35 the courts and the Commission have considered the following factors, listed and 
addressed below. In short, application of these factors yields that virtually every incumbent 
LEC’s offering of wholcsale DSL is currently common carriage under the second prong of 
N A R U C  I, as well as the first prong, described above. 

Individualized Decisions. “[A]  carrier \bill not be a common carrier where its practice is to 
make individualized decisions, in particular cases, whether and on what terms to 
contrast, the Commission has found a service provjder to be acting as a common carrier where it 

By 

’‘ ~- N A R K  I ai 642 (“we inusi inquire,jirst. idietlier tliere will be any legal compulsion thus to Serve indifferently, 
atid i J t i ~ i / ,  seioi?d, \\hctlicr here arc rcasons iinplicit in the nature of [the service]to expect an  indifferent holding 
out lo llie cligible user public.”) (emphnsis added) 

’’ - Id. 

~ a t 6 4 1 .  36 
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“ha[s] set generally applicable prices and terms of s e r ~ i c e . ” ~ ’  Incumbent LECs (including both 
BOCs and non-BOCs) provide wholesale DSL to independent ISPs pursuant to generally 
available tariffcd terms. They do not decide on an individual ISP basis “whether and on what 
terms to deal.” 

Relatedly, the Act requires that a “telecommunications service’’ be provided “directly to 
the public.”38 According to the NiVlUC I court, “This does not mean a given carrier’s services 
must practically be available to the entire public. One may be a common carrier though the nature 
of the service rendered is sufficiently specialized as to be of possible use to only a fraction of the 
total p ~ p u l a t i o n . ” ~ ~  Recently, the D.C. Circuit reaffirmed and strengthened this view, upholding 
the Commission’s decision that a state-run network available by statute only to state agencies and 
private schools, hospitals, and physician clinics was nonetheless provided “to the public” under 
the 

Stable Clientele. In NARUC 1, the court found as evidence that the carrier would not be 
“holding itself out to the public” (1.e. not acting as a common carrier) the fact that the carrier’s 
clientele for the service in question “might remain relatively stable, with terminations and new 
clients the exception rather than the 
primarily medium-to-long term contracts is a key indicator of such clientele ~tability.~’ Incumbent 
LECs ofleer wholesale DSL to independent lSPs pursuant to various generally available tariffed 
contractual terms ranging from as little as one month to as much as five years. 

The carrier’s practice of engaging customers in 

Contracts tailored to needs ofcusiomers. “Pertinent to [the ‘holding out to serve 
indiscriminately’] analysis [is] the extent 10 which contracts are tailored to the needs of particular 

’’ Philippine Long Dislnnce Tel. Co. v.  /~.i term~~io~.ial  Tclecom. Lld. I Memorandm Opinion and Order, 12 FCC 
Rcd l S O O l , ~  14 (1997). 

” 47 U.S.C 5 3(46). 

NARUC 1 at 641 In fact, although 1SPs arc ihe best-known customers of incumbent LEC wholesale DSL, the 39 

offerings are not liinited lo ISP cuslomers. 

40 U.S. Telccom Ass’n v F.C.C.. 295 F.3d 1326, 1328, 1333 (D C. Cir. 2002). As a result, Qwest’s argument that 
wliolesale DSL sold io independent lSPs is sold “io those ISPs alone, no1 ‘the public,”’ and is therefore no1 a 
“iclccornmunicaiions senice,” iiiust fail. Cornmcnls of Qwest Cominunications International, Inc., CC Dkt. NOS. 
02-33, 95-20, 98-10 (filed May 3, 2002) at 17. 

N A R K  J ,  525 F.2d at 643; see Tm~.ponder  Sales, 4 43 (“Each transponder will be offered (sold) Only once by 
the domsat liccnsee, and once the Iransponders arc sold, the licensee’s marketing effons are ended. Consequently, 
Ihc b~lsincss relotionsliip under corisideraiion hcre exceeds even the ‘high level of slability’ found significant in 
N A R U C  I,’’). 

N A R U C  1, 525 F.2d al 643; XorLighr, Declarator\ Ruling, 2 FCC Rcd 132, 74 20-21 (1986) (“NorL;gbr”) I2 

(leases of fivc and tcn ).cars considered long-term). 
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c ~ s t o r n e r s . ” ~ ~  For example, in  approving the sale of domestic satellite transponders on a private 
carriage basis, the FCC has relied on “evidence that the transponder buyer and seller have very 
particularized technical a n d  marketing needs.”44 Although some generally available tariffed 
offerings of wholesale DSL may originate in agreerncnts with individual independent ISPs, each of  
those arrangements is tarired and made gencrally available to all other ISPs. These tariffs, of 
course, are not individualized to the needs of each ISP purchaser. As a result, even for the rare 
wholesale DSL contract that can be said to be negotiated with an ISP purchaser, the resulting 
tariff must also reflect terms the carrier nceds in order to be able to make it available to 

wh i s t i ca t ed  Customers Another factor is whether the service “will be used primarily by 
business entities and institutions with sufficient ability and interest t o  represent themselves 
adequately in dealings with” the carrier 46 While some of the larger ISPs, such as EanhLink, may 
fit this description, the majority of lSPs purchasing wholesale DSL from lLECs are relatively 
small entrepreneurial en ti tie^.^' 

Protection ofFacilities “A key aspect of private carriage is the care taken by the system 
operator ‘in allowing others to use [its] system, given [its] concern, first and foremost, that [it] 
preserve the integrity of  the system for meeiing [its] own communications needs.”’48 While 
incumbent LECs do  impose very generalized facility-protection requirements upon ISPs buying 
wholesale DSL, these conditions are standard tariff provisions applicable across a number of 
access services h4oreover, since their inception and continuing on today, it is the B O G ’  core 
business to offer use of their facilities t o  third-party carriers and end users, and there is no 

.2brLight, f 20. 

Transponder Sales, 7 44 

Q\\-esr argucs ih3t i[s “four scparaie offerings” of DSL are cvidence that its \r,holesdle DSL service is ”tailored to 

44 

4 5  

ihe nceds of panicular custoiners.” This argu~nenc may hold up if Qwesl had only four ISP customers, but that is 
aln~osi ceminly no/ the case. In fact, Qirest also cxp1;iins that end users purchasing its retail, sand-alone, pure 
iransmission DSL sen icc can access “ o x r  400 indcpcndenr ISPs,” suggesting that there are cenainly more 
indcpendcnr ISPs purch;ising Qwcst hoIcs;ile DSL ~ h a n  could possibly have their “individualized needs” met by 
Qncst’s four “railored” offcrings Comtnen~s ofQ\resr Coininunications International, Inc., CC Dkt. Nos. 02-33, 
95-20, 98-10 (filed May 3, 2002) at 30, 16 n.40 (emphasis In original). 

46 NorLighI, 7 19 

4’See. ExPa~fe Prcscnt:irion of [he U.S. Small Business AdminisIralion (filed Sept. 25, 2002) at 4 (“[here are 
;ipprosirnnlely 7,000 sinal1 lSPs . . .  sen[ing] 77 inlll~an cusiomers, which represents 5 5  percent of the market”), 
:tnd 5 (“Small lSPs h a w  no Ic\’erage :ind no alternalivcs but to lake uhaiever dcal is offered to them by the 
wireline carriers”). 
a n  

ntainlcnance o f w y  high rcliabilil) facior werc evidcncc of private carriage) (citation omirted). 
VorLight, 7 22 (service pro\,idcr using live percenr of capacity for own communications needs and requiring 
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suggestion that “preserv[ing] the integrity of the system for meeting [their] own communications 
needs” is a concern at all, much less “first and foremost.” 

The hiriure of I.Wiolesale DSL Service Oflerings in /he Foreseeable Fuiure Depends on the 
A bihq  of Reasoilably Available Suh.pIi!uIes IO Reszrain Carrier Behavior. 

As explained above, there will be no alternative wholesale broadband services reasonably 
available to independent lSPs for the foreseeable future, and as a result, the first prong of the 
NARUC I test would require such services to be offered as common carriage; application of the 
second-prong factors then would necessarily yield the conclusion that the service is common 
carriage. That is why the test does not go beyond a finding of common carriage in the first prong. 
In addition, while a carrier endeavoring to alleviate Commission concerns about JSP treatment 
may commit to serve indiscriminately even if it wins the reclassification it seeks, this would lead to 
the same result. To the extent the carrier subsequently lives up to those commitments, the courts 
would apply the second prong ofNARUC I and tind that the service is, in fact, common carriage 
( i . e . ,  the carrier has elected to subject the service to  common carriage r e g ~ l a t i o n ) . ~ ~  

The goal of any business, however, is to sell its product to more people and increase 
profits as a result. The retail Internet access business is no different, and broadband ISPs, both 
incumbent LEC-affiliated and -nonafiliated, currently compete vigorously for market share. AS 
EarthLink and other parties have stated repeatedly, if the FCC reclassifies wholesale DSL, the 
incumbent LEC can be expected to try to use its control of the service to  win retail customers 
away from independent lSPs in favor of its preferred ISP (either affiliated or  not), thus increasing 
retail market share.50 The carrier would do  this by offering its preferred ISP better wholesale 
DSL service at  more favorable terms than  it offers competing ISPs, enabling its preferred ISP to 

As the corc of the NARUC I le51 suggcsts, a carrier may clecl to offer a senice as common carriage, cven if it is 
undcr no obligaiion lo do so: “[Tlo be a common carrier, one must hold oneself out indiscriminately ... . I t  is not 
neccssary ihai a carricr be requircd 10 scn’c all indiscriminalely; it is cnough that its practice, is, in fact, lo do so.” 
NARUC 1 at 641. Thus; “optionality” or m y  other ;ipproach that would give a carrier a “choice” between private 
and  coriiiiion carriage is 110 diffcrent from simple reclassification; a private carrier almosl always has the choice Of 
beha, ing like, and lhus becoming, a corninon c:irrier. See Ex Parre Letter from Lawrence E. Sarjeant, USTA, Io 
William Maher, FCC (April 2, 2003) a[ 1 (urging FCC to give incu~nbcnt LECs “the option to provide common 
carrier broadband lraiisporl service [or] p r iu t e  carrier broadband lransporl service”). At that point, it i s  up lo the 
FCC io delerniinc t i  hat coniinon carrier rcgulation to apply: “If praclice and esperience show [rhe service 
pro\’iders] to be comnion carriers, llien the Coinmission must determine its responsibilities from the language of 
Title I1 corninon carricr pro\;isions.” NARUC I at 644. 

“DSL-MSN Broadband Powered by Qwest,”jound o/ 
I~! ip : / / \w~* .q\\.esl.coi~pcal/for-honie/producl/l, 1354,853-1 -1 1 ;OO.IiirnI 

49 

50 For c>arnple, Qwcst, uliich does 1101 proinole an afilialcd ISP, tias a preferred ISP arrangement with MSN. See 
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provide retail customers a more attractive Internet access service than could EarthLink and other 
indcpendent ISPs subject to the less favorable wholesale conditions. 

Such behavior is not only common scnse, i t  is also common business practice, and the 
NARUC I analysis presumes that, given the opportunity, private carriers will engage in it. “Under 
NARUC I and Commission precedent, our decision necessarily must consider whether the 
proposed [service] is a competitive ‘bottlcneck’ (Le. , whether there are no competitive 
substitutes, cnabling the owner to restrict output or raise prices), or whether there are, in fact, 
competitive  alternative^."^' Thus, the question is not whether, following a decision that wholesale 
DSL may be provided as private carriage, an incumbent LEC will attempt to use its wholesale 
services to gain retail market share, the law anticipates it will do  just that. Rather, the key inquiry 
is asked under the first prong ofNARUC I: whether other wholesale broadband services are 
reasonably available to lSPs that a private DSL carrier will be restrained from following that 
Course. 

Di.wmiimratice of Coninion Carrier Service Under Section 214 and Forbearance Under Section 
/ D  Rorh Involve Consideration ojAIlertiaiive Services. 

The availability of alternative common carrier services is a common, recurring theme in the 
Commission’s efforts to carry out its Title 11 statutory mandates. Whether it is applying NARUC 
T I O  determine the proper regulatory classification, OJ conducting an inquiry pursuant to Section 
21 4 of the  Act for the discontinuance of a common carrier service, or determining whether to  
forbear from applying certain Title 11 provisions, the FCC must consider the availability of 
alternatives. 

Under Section 2 14, discontinuance of a common carrier service requires the carrier to 
“obtain[] from the Commission a ccrtificate that neither the present nor future public convenience 
and  necessity will be adversely affcctcd  hereb by."^' A key factor in determining whether to  grant 
such certificate is “the availability of reasonable substitutes, and whether customers have had a 
reasonable opportunity to migrate r’53 

5 1  AT&T-SSI, f 39 

5 2  4 7  u S.C.  6 211(a) 

Rhyrhins Lii1k.r lnc. Seclion 63.71 .~Ipplrcniion In Disconlinue Domestic Telecoinmunicaiions Services, W r ,  16 ‘3 

FCC Hcd 17024, 7 8 (2001); CominL.ntsI~n.iiedon Econ-o-Call, Inc. Applicalion lo Discontinue Domesric 
7i.lr.cuni177~1~icnlio~7s Services, Public Noiice, Comp. Pol. File No. 646, DA 03-1202 (April 22, 2003) (“The 
Coinmission nil1 iiornially auihorizc proposcd disconiinuances of service unless i l  is shown that customers or other 
cnd users would be onablc lo receive scnice or a rcason;rble subslitute from another carrier”). 
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Likewise, the Commission’s ability to forbear from regulation is contingent upon findings 
that “enforcement . . is not necessary to ensure that the charges [and] practices . , . are just and 
reasonable,” that “enforcement . . is not necessary for the protection of consumers,’’ and that 
“forbearance , .  . is consistent with the public interest.”54 In meeting this test, the Commission 
must consider whether the service at issue, or a reasonable substitute, will remain available to 
consumers. For example, it deciding not to forbear from applying Sections 201 and 202 ofthe 
Act to  broadband PCS service, the Commission noied that “even if a licensee is providing service 
in part of its licensed service area, there may be large areas left without competitive ~e rv ice . ”~ ’  
Accordingly, if the Commission should move under Section 10 to forbear from applying Title I1 
provisions to incumbent LEC wholesale DSL, it still would have to consider, as in the contexts of 
NARUC I and a Section 214 discontinuance, the reasonable availability of alternative services. 

In accordance with the Commission’s exparze rules, eight copies of this letter are being 
provided to you for inclusion in the public rccord in  the above-captioned proceedings. Should 
you have any questions, please contact us. 

Sincerelv. 

Kenneth R. Boley 
Counsel for EarthLink, Jnc. 

s 4  47 U.S.C. 5 10. 

5 5  PCIA Broadbond PCS, 3 22. 


